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3. Granting the application will/will not be detrimental or injurious to property or improvements in 

the vicinity of the development site, or to the public health, safety, or general welfare. 
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Front view of the subject property prior to demolition.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Subject property after demolition (1/7/25), in the process of rebuilding.  
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A construction worker stands at the edge of the part of the house in question which the 

applicant wishes to rebuild, which encroaches three (3) feet into the required 10-foot side 

setback. 
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Recommended Action: Approval, on condition of impacted neighbor’s approval. 

 

The applicant/property owner, , is requesting variances to rebuild a house that was 

demolished (without permit) seven (7) feet from the westerly side property line, three (3) feet 

beyond the required 10-foot setback by code.  received building permits to renovate 

both the house and a garage in the backyard (the garage having been granted variances in 

September 2025 to also build closer to the easterly side setback line than permitted by code, 

V2025-27). Although the approved building permit showed the house encroaching into the western 

side setback, work proposed was only cosmetic and to the interior of the space. Since the non-

conformity was not to be expanded, it was permitted to remain grandfathered/in place as-is.  

 

The applicant states that during renovations, it was discovered that much of the structure of the 

house was beyond repair. Rather than applying for a demolition permit, however, the applicant 

razed the structure completely, leaving only the foundation intact. Per Section 706.03 (B.):  

 

“Any nonconforming building or structure existing as of June 9, 2010, may be retained, except 

that it shall not be… rebuilt…if such construction costs would exceed 50% of the replacement 

costs of the building…” 

 

Since the building was knocked down, construction costs represent a complete replacement. Or, 

for an alternative interpretation of the same section: 

 

“Any nonconforming building or structure existing as of June 9, 2010, may be retained, except 

that it shall not be…expanded, extended or enlarged in any manner which increase its non-

conformity.” [Section 706.03 (A.)] 

 

Given that the only remaining part of the former house was the foundation, building new walls on 

the non-conforming footprint would expand it vertically, which would increase the non-

conforming slab. 

 

While building plans have already been drawn up and approved based on the old footprint, the 

applicant could feasibly remove the non-conforming portion of the foundation and build the house 

according to current zoning code. Unfortunately, the portion of the house in question which 

encroaches into the side setback (and therefore would be lost) is supposed to contain a bathroom, 

making a redesign including plumbing more challenging than simply losing square footage. Still, 

as of January 8, the applicant has chosen to continue building the rest of the house in hopes that 

the variance request will be successful. 

 

Only with recent updates to the Zoning Procedures Law (ZPL) was such a “small” variance not 

permitted to be handled administratively by the Director of Development Services. Before the ZPL 

update, the Director could grant a side setback variance up to four (4) feet if no neighbors objected. 

While the law has changed, the BZA might instead consider judging the variance request through 

the lens of degree of impact inflicted on the neighbor, and if that impact merits the denial of the  
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three (3)-foot setback variance being requested today. If the impacted neighbor is amenable, and 

the applicant is given the benefit of the doubt – potentially unaware of the need to submit a 

demolition permit application as well as that the remaining foundation did not itself preserve the 

grandfathering of the setback encroachment – then Staff has no significant qualms with the request.  

 

Note, however, that the Fire Department will have to be consulted regarding the need for the house 

to be sprinklered as it will be built back within 10 feet of a property line. 

 

 

 

 

Fire Department Comments: 

This proposed building will be required to be protected by a fire protection sprinkler system in 

accordance with Marietta Code 2-6-140. 

 

Fire protection systems (Fire Alarm, Fire Sprinkler, etc.) must be permitted separately from the 

main building permit. Plans and calculations will be required for permitting and review through 

the Fire Marshal’s Office. 

 



Variance

Ward ZoningAddress Acreage FLUParcel Number

16114900060 0.593 4A R3 LDR318 STEWART AVE

Case Number:

Property Owner:

City of Marietta Planning & Zoning

Acquisition Date:

Applicant:

V2026-03

01/26/2026BZA Hearing Date:



Aerial Map
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Comments:
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Planning Commission 
Hearing Date:
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City Council Hearing Date:
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Property Owner:

Case Number:01/26/2026
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