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STAFF REVIEW AND RECOMMENDATION 
 
Variance Case #:  V2009-19    Legistar #:  20090830 
 
Board of Zoning Appeals Hearing:  Monday, August 31, 2009 
 
Applicant:   Jose Marquez 
   1835 Timothy Drive, N. E. 
   Atlanta, GA 30329 
 
Property Owner:   same 
 

Address:         456 and 472 Cobb Parkway North 
 
Land Lot: 10920  District: 16 Parcel:    1280     
 
Council Ward: 5 Existing Zoning: CRC (Community Retail Commercial)   
 
Special Exception / Special Use / Variance(s) Requested: 

1. Variance to reduce the required buffer area from 40 ft. to 0 ft. [708.16(I) 
2. Variance to allow a fence having barbed wire and razor wire in a yard fronting a street on 

property zoned for residential use. 
 

Statement of Fact 
 
As per section 720.03 of the Comprehensive Development Code of Marietta, the Board of Zoning 
Appeals may alter or modify the application of any such provision in the Development Code 
because of unnecessary hardship if doing so shall be in accordance with the general purpose and 
intent of these regulations, or amendments thereto, and only in the event the board determines that 
by such alteration or modification unnecessary hardship may be avoided and the public health, 
safety, morals and general welfare is properly secured and protected. In granting any variance the 
board of zoning appeals shall designate such conditions in connection therewith as will, in its 
opinion, secure substantially the objectives of these regulations and may designate conditions to be 
performed or met by the user or property owner, out of regard for the public health, safety, comfort, 
convenience, and general welfare of the community, including safeguards for, with respect to light, 
air, areas of occupancy, density of population and conformity to any master plan guiding the future 
development of the city. The development costs of the applicant as they pertain to the strict 
compliance with a regulation may not be the primary reason for granting a variance. 
 
Criteria: 

 
1. Exceptional or extraordinary circumstances or conditions are/are not applicable to the 

development of the site that do not apply generally to sites in the same zoning district. 
2. Granting the application is/is not necessary for the preservation and enjoyment of a substantial 

property right of the applicant, and to prevent unreasonable property loss or unnecessary 
hardship. 

3. Granting the application will/will not be detrimental or injurious to property or improvements in 
the vicinity of the development site, or to the public health, safety, or general welfare. 
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PICTURES 

 

 
Area of storage within buffer 

 

 
View of property from Delta Place 

  
 



 
Department of Development Services  
205 Lawrence Street 

 

Marietta, Georgia 30060 
Brian Binzer, Director  
 

 

 
View of fence adjacent to 518 Delta Place 

 
Recommended Action:  
 
Denial.  The applicant, Jose Marquez, is requesting variances to allow the reduction of a required 
buffer area, and to allow a fence having barbed wire and razor wire in a yard fronting a street on 
property zoned for residential use.  Mr. Marquez is requesting these variances in order to allow a 
storage area for car parts (bumpers) in the rear of the property. Adjacent properties along Cobb 
Parkway are zoned CRC (Community Retail Commercial); but the property to the northeast is 
zoned R-4, Single Family Residential and contains an existing single family neighborhood. 
Zoning records do not indicate when the commercial property was developed, but whenever it 
was developed, there was no buffer provided between the commercial property and the adjacent 
residential property. It is possible that there were no buffer requirements at the time that the 
property was developed. Also, a portion of the commercial property extends along a power line 
easement all the way to the residential street. It appears that due to its location under the power 
line, no trees have been allowed to grow in this area.   
 
Mr. Marquez leases part of the property to a company named The Bumper Store, a business that 
refurbishes and sells used bumpers, and the Bumper Store is currently using a portion of the 
property under the power line to store bumpers.  According to Mr. Marquez, this area has been 
fenced since 1997, but there are no records to confirm this information. (The zoning regulation 
that restricts the use of chainlink fencing and limits the height of fences in front yards to 6 feet 
was not enacted until 2002.)  
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In addition, although there has been a zoning requirement for a buffer to be provided between 
commercial and residential property since 1974 or earlier, it does not appear that a landscaped 
buffer has ever been provided. The fact that this area is within the power line easement may be 
one possible reason for the lack of a buffer. However, there is also no indication that this area has 
ever been legally used for outdoor storage.  
 
Mr. Marquez and his tenant have been working with Code Enforcement Staff to try to resolve 
some of these issues after receiving a complaint from a neighbor who lives on the adjacent 
property. The screening material on the existing chain link fence was installed to attempt to 
block the view of the storage area. The applicant has continued to use this area for storage, and 
with this variance request is seeking to be allowed to legally continue to do so. 
 
The applicant is also seeking to be allowed to keep the barbed wire and razor wire along the top 
of the fence, and has cited security issues as the reason for this request. Incidences of trespassing 
and theft have been reported, and the barbed wire and razor wire were installed to try to stop 
these incidents. 
 
Staff recommends the denial of the variance request to allow encroachment in the required 
buffer area since the recent complaints from the adjacent neighbor has demonstrated a clear need 
for an appropriate buffer from commercial activities. Further, Staff recommends the denial of the 
variance request to allow a fence having barbed wire and razor wire in a yard fronting a street on 
property zoned for residential use. The applicant should abide by current regulations that require 
the fence with barbed wire and/or razor wire to be moved back beyond the front yard area of the 
property facing Delta Court, and to ensure that the barbed wire and/or razor wire shall be at least 
6 feet above ground level. Granting approval would be detrimental to property and 
improvements in the vicinity of the development site, and to the public health, safety, or general 
welfare. (Should these variances be approved, staff recommends the following stipulation: A 
reduced buffer shall include a solid fence or wall and shall be planted with at least one row of 
evergreen trees, subject to the review and inspection by the City Arborist, and approval of the 
Director of Development Services.)   
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